May 10, 2012
Jostein Solheim, CEO

Ben & Jerry’s

30 Community Drive

South Burlington, Vermont 05403-6828
Dear Mr Solheim:

On behalf of Vermonters for a Just Peace in Palestine/Israel, thank you again for meeting with our delegation on April 26.  We appreciate the time you and your colleagues devoted to the meeting, and your candor.  For our part, we hope our arguments were persuasive. Our under-standing from the meeting is that you will share our investigatory findings and the substance of our discussion on the 26th with your Board of Directors on May 21 in London, and that there will be further dialogue between us after the meeting. We have elected to defer releasing our report to the public until the outcome of the next round of our discussions, which we hope will be in late May or early June at the latest.  

You also invited us to share our thoughts with the management team and Board of Directors on options that might be available to the company in its current contract negotiations with Avi Zinger.  Enclosed you will find a document that lays out three contract scenarios, with sufficient copies for your Board.  VTJP continues to believe that ceasing all commercial activity and investments in Israel and the occupied Palestinian territories is the most appropriate, ethical and effective response, consistent with your Social Mission, to the crisis in Israel-Palestine. But we also comment on the path of selective disengagement; specifically, in the form of a new contract that narrowly and precisely defines where the Israeli franchise can operate, excluding illegal Jewish settlements in the oPt.   We believe, subject to further legal research, that Israel’s 2011 anti-boycott legislation would not be an obstacle to the company’s implementation of this option, because such a contract would not be tantamount to calling for or supporting a boycott as stipulated in the law.

We would appreciate hearing from you as soon as possible after your Board meeting on the 21st.  Please contact me via telephone or e-mail to set up another meeting.  Again, we are very grateful for the opportunity to have this exchange and to deepen it in the coming weeks.  We continue to hope, as we stressed on the 26th, that we can find a way to work together.  

Sincerely,

Mark Hage

Vermonters for a Just Peace in Palestine/Israel
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On April 26, a delegation from Vermonters for a Just Peace in Palestine/Israel met with Jostein Solheim, Rob Michalak and Jeff Furman (who joined us via telephone). After a cordial and candid discussion concerning Ben and Jerry’s franchise in Israel and the occupied Palestinian territories (oPt), VTJP was offered the opportunity to submit recommendations on contractual options the company might consider as it determines the future status and operational parameters of its franchise in Israel. As we see it, there are three options available to the company as it ponders this complex issue and renegotiates its contractual relationship with Avi Zinger. They are laid out below with a small amount of background and discussion, and our recommendations.

Contract Option I: 

Renew your contract with Mr. Zinger in a fashion that does not restrict his ability to continue selling ice cream in Israel and in illegal Jewish settlements in the oPt, as well as to cater to the settlements. 

Discussion: When your Board meeting convenes on May 21, Israel’s illegal occupation of the Palestinian territories will be two weeks shy of its 45th anniversary, with more than 500,000 Jewish settlers now living in racially exclusive, fortified colonies on stolen Palestinian land. To recommit contractually to your current business arrangement in Israel (and the oPt) amounts to normalizing, legitimating and profiting from an unjust occupation and settler-colonial project. We categorically reject Option 1 and urge you to do the same.

Contract Option II: 

Renew Mr. Zinger’s contract, but impose strict and verifiable prohibitions on selling ice cream directly or through distributors in illegal Jewish settlements, and on catering to them.  This would confine Mr. Zinger’s business to communities within Israel’s internationally recognized, 1967 borders (the “Green Line”) until such time as Israel honors its obligations under international law pertinent to occupied Palestine.  

Discussion: Option II would sever all commercial ties to Jewish settlements in the oPt. On April 26, the question of the legality of this option was raised because of anti-boycott legislation passed by Israel’s Knesset in 2011, the “Law for Prevention of Damage to the State of Israel through Boycott” [http://www.acri.org.il/en/wp-content/uploads/2011/07/Boycott-Law-Final-Version-ENG-120711.pdf]  This law establishes the promotion of and participation in boycotts by Israeli citizens and organizations as a civil wrong or tort, including boycotts of illegal Jewish settlements. After reviewing an English translation of the law provided by the Association for Civil Rights in Israel (ACRI), VTJP cautiously concluded that Ben & Jerry’s would not run afoul of the law if it elected to offer Mr. Zinger an Option II contract.
 We do not see how such a contract could be deemed synonymous with publishing or supporting a call for a boycott against Israel; moreover, according to ACRI, the anti-boycott law does not appear to apply to a person or an entity not in Israel.
  We trust that Ben & Jerry’s legal division will research this matter thoroughly.  If our lay reading of the law is sound, enacting this option would be a major, indeed historic, step toward mitigating the company’s commercial complicity with Israel’s occupation and illegal settlements.
Contract Option III: 

Do not renew your contract with Mr. Zinger, and terminate the franchise in Israel, until Israel ends its settlement program and military occupation in conformance with international law. 

Discussion: While Option II would certainly represent progress, we strongly recommend Option III. It is grounded in the reality that Israel is not a house divided—the settlements are not separate from or in conflict with the state and its institutions—and the grave violations of human rights in the oPt have their genesis in policies conceived, enforced and funded by Israel. Doing business with Israel means doing business with the settlements.
It is no accident that official Israeli maps of the country’s borders, like the maps identifying the locations of Shufersol supermarkets where your ice cream is sold in illegal settlements, show one state between the Jordan River and the Mediterranean, with no delineation of the West Bank, Gaza and East Jerusalem. The military occupation of the Palestinian territories, the construction of Jewish settlements and the siege of Gaza are the planned consequence of a state-sanctioned policy to extend Israel’s political and territorial sovereignty beyond the Green Line, with the stated objected of preventing the creation of a viable, contiguous Palestinian state. Israel has staked its territorial ambitions and identity as a Jewish state to the fortunes of the settlements. Thus, as long as Ben & Jerry’s invests in Israel, it will be investing in the occupation and the settlements.  

Nearly 25 years after your franchise opened its doors in Israel, the occupation is still deeply entrenched, the settlements are dramatically larger in number and population, Israel’s government is becoming increasingly more reactionary and racist, and the prospects for a just peace are dim indeed. Avi Zinger sells ice cream in illegal Jewish settlements, not because he is unscrupulous, but because that is how business is done in Israel by most companies, what is expected and rewarded. Yet, in gross contradiction, his business ethics are anchored presumably to your Social Mission. And let’s be honest: there is money to be made in the settlements. This burnishes their legitimacy, attracts families, businesses and government subsidies, and spurs housing tenders. Mr. Zinger’s party carts and his distributors’ trucks cross the “invisible,” anachronistic Green Line at will, as do the commercial vehicles of other businesses, precisely to service the settlements and enable them to prosper…and few in Israel want to stop them. 

But Ben & Jerry’s can stop its party carts from crossing the Green Line, stop contracting with venues in the settlements, and stop investing in Israel’s economy, which finances the occupation, by not renewing Mr. Zinger’s contract and terminating its franchise until the occupation ends.  If you continue to market ice cream to the settlers, and to those inside Israel who are charged with building, justifying, defending, populating and paying for the settlements, you will be sending a message to the Palestinians that their inalienable right to freedom and a dignified life is of far less import than your long-standing ties to Avi Zinger. To the people of Vermont, the message would be no less clear: Ben & Jerry’s, contrary to its Social Mission, will not interfere with, or condemn, Israel’s machinery of occupation and colonization. And to our domestic Occupy Wall Street movement, you will be saying that Ben & Jerry’s mission of beneficial social change stops at our borders, making your relations with Occupy more difficult.
Conclusion

It is not uncommon for businesses immersed in the social, economic and political dynamics of Israel-Palestine to avoid taking a partisan position on the occupation and the settlements. Those in this camp prefer to be seen as helping both sides, or at least siding with none.  To be clear, we do not see donating money to or lavishing good works on the Palestinians in the oPt—needed as they may be—as balancing out or exculpating collaboration with Israel’s occupation regime. We are urging that Ben & Jerry’s break with the occupation and the settlements—take a firm and unequivocal stand against these brutal injustices, as you have done on other controversial issues, not always to the benefit of your bottom line.

Mr. Solheim commented on April 26 that Ben & Jerry’s is not loved or respected everywhere because of its progressive Social Mission.  This is one of the costs of doing business from a values-based perspective. Be aware, though, there are thousands in Vermont and millions worldwide committed to the cause of Palestinian self-determination and Jewish-Arab reconciliation. They would be deeply inspired by your decision either to end Ben & Jerry’s franchise in Israel (Option III) or to decouple its links with Jewish settlements in the oPt (Option II).  In respect to the latter, on April 29, the Co-operative Group in the United Kingdom became the first major European supermarket group to end trade with Israeli suppliers that source produce from illegal Jewish settlements. We, and these people of conscience, will stand with you, and defend you, should you join their ranks or choose to cease franchise operations altogether in Israel.  And we believe those who share your values in the business world will take heart and emulate your example in due course.  
� See, FAQ from ACRI, � HYPERLINK "http://www.acri.org.il/en/2011/07/17/the-anti-boycott-law-questions-and-answers/" �http://www.acri.org.il/en/2011/07/17/the-anti-boycott-law-questions-and-answers/�.


� The law defines a boycott against the State of Israel as: “deliberately avoiding economic, cultural or academic ties with another person or body solely because of their affinity with the State of Israel, one of its institutions or an area under its control, in such a way that may cause economic, cultural or academic damage.”  Section II of the law, “Boycott—a civil wrong,” identifies more specifically the reputedly offensive behavior being targeted and who is at risk of civil wrongdoing for its commission.  It reads:


“A. He who knowingly publishes a public call for a boycott [emphasis added] against the State of Israel, where according to the content and circumstances of the publication there is reasonable probability that the call will lead to a boycott, and he who published the call was aware of this possibility, will be considered to have committed a civil wrong to which the Civil Tort Law [new version] is applicable.





“B. In regards to clause 62(A) of the Civil Tort Law [new version], he who causes a binding legal agreement to be breached by calling for a boycott [emphasis added] against the State of Israel will not be viewed as someone who acted with sufficiently justified cause.”











